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SENATE BI LL 6574

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Session
By Senators Honeyford, Sheahan and Parlette

Read first time 01/26/2004. Referred to Commttee on Agriculture.

AN ACT Relating to providing a definition of state waters for RCW
77.55.100; and anendi ng RCW 77.55. 100.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW77.55.100 and 2003 ¢ 391 s 2 are each anended to read
as follows:

(1) In the event that any person or governnent agency desires to
construct any formof hydraulic project or performother work that wll
use, divert, obstruct, or change the natural flow or bed of any of the
salt or fresh waters of the state, such person or governnent agency
shal I, before comrenci ng construction or work thereon and to ensure the
proper protection of fish |life, secure the approval of the departnent
as to the adequacy of the neans proposed for the protection of fish
life. This approval shall not be unreasonably w thheld or unreasonably
condi ti oned.

(2)(a) The departnent shall grant or deny approval of a standard
permt within forty-five calendar days of the receipt of a conplete
application and notice of conpliance with any applicable requirenents
of the state environnental policy act, nade in the manner prescribed in
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this section. The permt must contain provisions allowng for mnor
nodi fications to the plans and specifications wthout requiring
rei ssuance of the permt.

(b) The applicant may docunent receipt of application by filing in
person or by registered mail. A conplete application for approva
shall contain general plans for the overall project, conplete plans and
specifications of the proposed construction or work within the nean
hi gher high water line in salt water or within the ordinary high water
line in fresh water, and conplete plans and specifications for the
proper protection of fish life.

(c) The forty-five day requirenent shall be suspended if:

(1) After ten working days of receipt of the application, the
applicant remai ns unavail able or unable to arrange for a tinely field
eval uation of the proposed project;

(1i) The site is physically inaccessible for inspection; or

(ii1) The applicant requests delay. |mrediately upon determ nation
that the forty-five day period is suspended, the departnent shall
notify the applicant in witing of the reasons for the del ay.

(d) For purposes of this section, "standard permt" neans a witten
permt issued by the departnent when the conditions under subsections
(3) and (5)(b) of this section are not net.

(3)(a) The departnment may issue an expedited witten permt in
those instances where normal permt processing would result in
significant hardship for the applicant or unacceptable damage to the
environnent. In cases of inmm nent danger, the departnent shall issue
an expedited witten permt, upon request, for work to repair existing
structures, nove obstructions, restore banks, protect property, or
protect fish resources. Expedited permt requests require a conplete
witten application as provided in subsection (2)(b) of this section
and shall be issued within fifteen cal endar days of the receipt of a
conplete witten application. Approval of an expedited permt is valid
for up to sixty days fromthe date of issuance.

(b) For the purposes of this subsection, "inmnent danger"” neans a
threat by weather, water flow, or other natural conditions that is
likely to occur wthin sixty days of a request for a permt
appl i cation.

(c) The departnent may not require the provisions of the state
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environnmental policy act, chapter 43.21C RCW to be net as a condition
of issuing a permt under this subsection.

(d) The departnent or the county legislative authority may
determine if an inmnent danger exists. The county |egislative
authority shall notify the departnment, in witing, if it determ nes
that an i mm nent danger exi sts.

(4) Approval of a standard permt is valid for a period of up to
five years from date of issuance. The permttee nust denonstrate
substantial progress on construction of that portion of the project
relating to the approval within two years of the date of issuance. |If
the departnent denies approval, the departnent shall provide the
applicant, in witing, a statenent of the specific reasons why and how
t he proposed project would adversely affect fish life. Protection of
fish life shall be the only ground upon which approval may be deni ed or
condi ti oned. Chapter 34.05 RCW applies to any denial of project
approval , condi ti onal approval , or requi renents for proj ect
nodi fi cati on upon which approval may be conti ngent.

(5 (a) In case of an energency arising fromweather or streamfl ow
conditions or other natural conditions, the departnent, through its
aut hori zed representatives, shall issue i mediately, upon request, oral
approval for renoving any obstructions, repairing existing structures,
restoring stream banks, or to protect property threatened by the stream
or a change in the stream flow wi thout the necessity of obtaining a
witten approval prior to commencing worKk. Conditions of an oral
approval to protect fish life shall be established by the departnent
and reduced to witing within thirty days and conplied wth as provided
for in this section. Oal approval shall be granted i mredi ately, upon
request, for a streamcrossing during an energency situation.

(b) For purposes of this section and RCW 77.55.110, "energency"
means an imediate threat to life, the public, property, or of
envi ronnment al degradati on.

(c) The departnment or the county legislative authority nay declare
and continue an energency when one or nore of the criteria under (b) of
this subsection are net. The county legislative authority shall
imedi ately notify the departnment if it declares an energency under
thi s subsecti on.

(6) The departnment shall, at the request of a county, develop five-
year mai ntenance approval agreenents, consistent with conprehensive
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flood control nmanagenent plans adopted under the authority of RCW
86.12. 200, or other watershed plan approved by a county |legislative
authority, to allow for work on public and private property for bank
stabilization, bridge repair, renoval of sand bars and debris, channel

mai nt enance, and other flood danage repair and reduction activity under

agreed-upon conditions and tinmes w thout obtaining permts for specific
proj ects.

(7) This section shall not apply to the construction of any form of
hydraulic project or other work which diverts water for agricultura
irrigation or stock watering purposes authorized under or recogni zed as
being valid by the state's water codes, or when such hydraulic project
or other work is associated with streanbank stabilization to protect
farm and agricultural land as defined in RCW 84.34.020. These
irrigation or stock watering diversion and streanbank stabilization
projects shall be governed by RCW 77.55. 110.

A | andscape managenent plan approved by the departnent and the
departnment of natural resources under RCW 76.09. 350(2), shall serve as
a hydraulic project approval for the life of the plan if fish are
sel ected as one of the public resources for coverage under such a plan.

(8) For the purposes of this section ((ard—REWF-55-110,)):. (a)
"Bed" neans the land below the ordinary high water |lines of state
wat er s( (——Fhs—defHnition—doees)); and (b) "state waters" shall not
include irrigation ditches, canals, drains, wasteways, stormwater run-

of f devices, or other artificial watercourses ((execept—wherethey—exist
Fr—a—nat ural—watercourse—that—has—been—altered—by—nan)) including
portions of any topographical feature that would be dry w thout the
influence of irrigated agriculture return flows or the occurrence of
| ocal stormevents or a heavy snow nelt.

(9) The phrase "to construct any form of hydraulic project or
perform other work" does not include the act of driving across an
established ford. Driving across streans or on wetted stream beds at
areas other than established fords requires approval. Wrk within the
ordinary high water line of state waters to construct or repair a ford
or crossing requires approval.

(10) The departnent shall not require a fishway on a tide gate,
flood gate, or other associated nan-made agricultural drainage
facilities as a condition of a hydraulic project approval if such
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fishway was not originally installed as part of an agricultural
dr ai nage system existing on or before May 20, 2003.

(11) Any condition requiring a self-regulating tide gate to achieve
fish passage in an existing hydraulic project approval wunder this
section may not be enforced.

~-- END ---
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